Employer Status Determination

Marietta Industrial Enterprises, Inc.
(doi ng busi ness as Dock Side, Inc.)

This is the decision of the Railroad Retirement Board with respect
to the status wunder the Railroad Retirenent and Railroad
Unenpl oynment I nsurance Acts of Marietta Industrial Enterprises

I nc. (doing business as Dock Side, Inc.) (ME).

The followng is based on information provided in letters dated
Novenber 13 and Decenber 27, 1991, and March 20 and May 28, 1992,
from M. Thomas L. Rose, Controller/Treasurer of ME, and on
informati on obtained by the Railroad Retirenment Board in connection
with its enployer status determnation as to Little Kanawha R ver
Rail, Inc. (LKRR).

LKRR was held on July 25, 1990, to be a rail carrier enployer
covered under the Acts effective August 1, 1989, the date on which
it began conducting rail operations. Although M. Rose has stated
that "LKRR is owned by individuals who have | ess than 75% owner shi p
of ME", he now advises that ME is owned in equal shares by W
Scott Elliott, Burt M Elliott, R Gant Eliott, and Cheryl L.
Rose, while LKRR is owned in equal shares by W Scott Elliott, Burt
M Elliott, and R Gant Elliott. Accordingly, exactly 75 percent
of the ownership of ME owns 100 percent of LKRR In his letter of
Decenber 27, 1991, M. Rose stated that the Iine in question serves
"Amres Tools, AB Chance, Badger Lunber, Dock Side and CSX " In his
letter of Novenmber 13, 1991, M. Rose stated that LKRR has no
enpl oyees and the line is operated by ME enpl oyees. Four to six
such enpl oyees "may work on the railroad in any given pay period."
The work "mght require two hours/day or less.” In addition there
are many days "that the railroad does not operate.” M E and LKRR
have the sane address and tel ephone nunber.

In his npst recent letter, M. Rose states that ME has 125
enpl oyees and that its operations include:

*  \Warehousing and JIT prograns for local industry[.]

* Metal s Division which crushes, sizes, packages and
quality controls Ferro Alloys, Bauxite, etc.

*  Trucking division which supports JIT prograns,
Metals Division, Plastics Division & Li mestone.

* \Wholesale and Retail of Linmestone and related
aggr egat es.

* Plastics Division which grinds, screens, packages
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and quality controls plastic and rubberized materi al
for local industries.

* Plastics Recycling Division which separates, grinds,
cl eans, extrudes, and quality controls recycl ed plastics.

* River Division which |oads and unl oads coal and coke
materials along the Chio, Kanawha & Littl e Kanawha Rivers
for various industry. [This] D vision al so supports two
har bor towboats.

* Construction division which does rip-rap work al ong
the rivers for the railroad, industry, and private
property owners. This division is also involved in boat
ranp construction for various nunicipalities.

M. Rose also indicates as foll ows:

Secti

enpl

More than 80 percent of LKRR s operations take place on
a private siding that has been constructed so that
coke/ coal can be unloaded fromriver barges directly into
rail cars. The only services offered to any outside
conpani es are the occa[s]ional switching of cars for A B
Chance and O Anes Conpany.

on 1(a)(1l) of the Railroad Retirenment Act defines the
oyer," in pertinent part, as follows:

The term "enpl oyer” shall include--

(i) any express conpany, sleeping-car conpany, and
carrier by railroad, subject to subchapter | of chapter
105 of Title 49;

(ii) any conpany which is directly or indirectly
owned or controlled by, or under conmmon control wth, one
or nore enployers as defined in paragraph (i) of this
subdi vi si on, and whi ch operates any equi pnent or facility
or perfornms any service (except trucking service, casual
service, and the casual operation of equipnment or
facilities) in connection wth the transportation of
passengers or property by railroad, or the receipt,
delivery, elevation, transfer in transit, refrigeration
or icing, storage, or handling of property transported by
railroad * * *_"

term



- 3-

Marietta Industrial Enterprises, Inc.

Section 202.5 of the Board's regulations (20 CFR 202.5) defines a
conpany under common control with a carrier as one controlled by
t he sanme person or persons who control a rail carrier. Fromthe
information provided by M. Rose, it is clear that a controlling
interest in ME (three of four owners of ME) owns 100 percent of
LKRR.  Accordingly, ME is under common control with a railroad
enpl oyer by reason of its commonality of ownership with LKRR

The question then becones whether ME perforns a service in
connection with railroad transportation. Section 202.7 of the
regul ations (20 CFR 202.7) defines a service in as connection with
railroad transportation if it is reasonably directly related,
functionally or economcally, to the performance of rail carrier
obl i gati ons. Since ME s rail-related service is the actual
operation of LKRR s train, it is clear that that service is
reasonably directed related, functionally or economcally, to the
performance of rail carrier obligations.

Section 202.6 of the regulations of the Board, inplenenting the
casual service exception contained in section 1(a)(1)(ii) of the
Rai | road Retirenment Act, quoted above, provides that:

The service rendered or the operation of equi pnent
of facilities by a controlled conpany or person in
connection with the transportation of passengers or
property by railroad is "casual' whenever such service or
operation is so irregular or infrequent as to afford no
substantial basis for an inference that such service or
operation wll be repeated, or whenever such service or
operation is insubstantial. [20 CFR 202. 6. ]

Wiile there is no direct information available as to the anount of
i ncome generated by services provided by ME in connection with
rail transportation, in view of LKRR s gross incone being | ess than
two percent of ME s gross incone ($180,000.00 as conpared with
$10, 308.938.00) it nmust be inferred that the services rendered by
ME for LKRR clearly constitute an insubstantial portion of the
operations of ME. On this basis, the Board concludes that the
services being perforned by ME for its rail carrier affiliate are
casual, and accordingly, that ME is not an enployer under the
Act s. Cf Rev. Rul. 84-91, 1984-1 C.B. 203, which held that the
performance of services in connection with rail transportation was
casual where the activities in question constituted | ess than 4% of
the rel ated conmpany's activities.
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Another issue in this case is whether the enployees of ME
perform ng services for LKRR should be regarded as enpl oyees of
LKRR whil e perform ng the services in question. Section 1(b) of
the Railroad Retirenent Act and section 1(d) of the Railroad
Unenpl oynment | nsurance Act both define a covered enployee as an
individual in the service of an enployer for conpensation. Section
1(d)(1) of the Railroad Retirenment Act further defines an
individual as "in the service of an enpl oyer” when:

(i)(A) he is subject to the continuing authority of the
enpl oyer to supervise and direct the manner of rendition
of his service, or (B) he is rendering professional or
technical services and is integrated into the staff of
the enployer, or (C) he is rendering, on the property
used in the enployer's operations, personal services the
rendition of which is integrated into the enployer's
operations; and

(i1) he renders such service for conpensation * * *,

Section 1(e) of the Railroad Unenpl oynent |nsurance act contains a
definition of service substantially identical to the above, as do
sections 3231(b) and 3231(d) of the Railroad Retirenent Tax Act (26
U S.C. 88 3231(b) and (d)).

The focus of the test under paragraph (A) is whether the individual
performng the service is subject to the control of the service-
recipient not only with respect to the outcone of his work but al so
in the way he perforns such work.

A rail carrier subject to the Interstate Commerce Act is under a
duty to provide |oconotives and cars to transport the public's
property as part of its operation as a carrier. The |aw of agency
recogni zes that certain duties owed to third parties are so
essential wunder the law that responsibility for their proper
performance nust be retained by the principal or enployer. See
Rest at ement (Second) of Agency § 214, The Board believes that
operation of train service is a function so essential to the
statutory duty of a rail carrier to provide rail transportation
that the carrier nust retain the power to direct and control the
i ndi vidual s who conduct the service. Ct. Annot ati on, What
Enpl oyees are Engaged in Interstate Commerce wthin the Federa
Enpl oyers' Liability Act, 10 A L.R 1184 (1921), at 1220-1226; and
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Annotation, Who is an Enployee in Interstate Conmerce wthin
Federal Enployers' Liability Act as Anended in 1939, 10 A L.R 2d
1279, 1296 (1950), (both discussing liability of the railroad for
injuries to |loconotive engineers, firenmen, brakenmen and
conductors). Finally, regulations of the Board provide that where
an individual is subject to the direction and control of an
enpl oyer, the enployee relationship is established "irrespective of
whet her the right to supervise and direct is exercised." See

20 CFR 203. 3(b).

The individuals provided to LKRR by ME act as crew
for the trains which LKRR nmust run in satisfaction of its rail
carrier obligation. LKRR must retain ultimate control of the
performance of its service as a common carrier. Accordingly, it is
the determnation of the Board that service perfornmed by enpl oyees
of ME as crew for LKRR trains is creditable as service as
enpl oyees of LKRR under the Railroad Retirenent and Railroad
Unenpl oynent | nsurance Acts.

den L. Bower

V. M Speakman, Jr.

Jerone F. Kever

CCCookMCLitt:ntl :ik
C. 341-94
m e341. cov



The question presented here is whether the individuals working for
ME inits operation of the LKRR are subject to the direction and
control of the LKRR in the manner of rendition of the service.

It has been held that, under certain circunstances, the enpl oyees
of a party which contracts to perform a service for a railroad
enpl oyer may be considered to be in the service of the railroad
enpl oyer wthin the neaning of section 1(d)(1) of the Railroad
Retirenment Act. A prime consideration in determ ning whether an
individual is subject to the continuing authority of a railroad in
the performance of his service is whether or not the services
performed are of a nature which the railroad could del egate and
pl ace beyond its control and still claimto operate its railroad
and carrier activities. Wibash RR Co. v. Finnegan. 67 F. Supp.
94, 99 (E.D. M., 1946). The fact that such individuals may be
nom nally on the payroll of another conpany nay be disregarded.
Utah Copper Co. v. Railroad Retirenent Board, 129 F. 2d 358, 362
(10th Gr., 1942). The duty of the ME personnel in performng the
service in question is to operate the rail |ine which conprises the
busi ness of LKRR. Since the LKRR nust direct its own operations,
the individuals running the line nust be acting! at the direction
or control of the LKRR while perform ng those services.

'Reynolds v. Northern Pacific Railway Company, 168 F. 2d 934 (8th Cir. 1948), concerned
companies which provided boarding comp and other servicesto railroads.

The Court stated, at page 940.

xxxOnly by adopting the premise that the functional aspect and integral
relationship of the services to railroad operations were such that the railroad could
not possibly have surrendered vital control and direction would i be at al possible
to conclude on the record before us that the workers were subject to the
continuing authority of the employer to supervise and direct, in a manner and to
the extent necessary to regard them as railroad employees under the statute. But
that broad and abstract premise is not warranted by the history or the contracting
enterprises, the long-recognized economic relationships involved, and the language
of the statute is the light or the 1946 amendment and its purpose.

The case was decided based on the law in effect prior to the 1946 amendments and the Court
stated that the addition of the language "or he is rendering, on the property used in the employer's
operations, other personal services the rendition o which isintegrated into the employer's
operations' was intended to cover the situation before the Court, which tended to support the
conclusion that the pre-1946 amendments language was not intended to cover it.

Reynolds is distinguishable from the instant case in that MIE is not an independent contractor and
thereis no long-term history of contractual provision of the servicesin question. In any case, the
services are covered under the Acts by reason of the "integration” language quoted above.



In Utah Copper Conpany, Bingham and Garfield Railway Conpany, et
al., Board O der 40-570, affirmed in Utah copper, cited above, the
Board concl uded that individuals performng service in connection
with the novenent of trains were enployees of the rial carrier,
despite paynent of their salaries by another conpany. Accordingly,
it is the decision of the Board that individuals operating the LKRR
line are enployees of the LKRR under the test provided under
paragraph (A) to the extent of their service to the LKRR

The tests set forth under paragraphs (B) and (C) go beyond the
supervision/direction test in paragraph (A) and would hold an
i ndividual a covered enployee if he is integrated into the
railroad' s operations even though the control test in paragraph (A)
IS not net. I n applying paragraphs (B) and (c) this agency has
followed Kel mv. Chicago, St. Paul, M nneapolis and Omha Rail way
Conpany, 206 F. 2d 831 (8th Cr. 1953), and has not applied
paragraphs (B) and (C to cover enployees of independent
contractors performng services for a railroad where such
contractors are engaged in an independent trade or business and the
arrangenent has not been established primarily to avoid coverage
under the Acts. 1In the instant case Kel mdoes not apply as ME and
LKRR are under common control. Accordingly, the Board finds that
the service to LKRR rendered by the ME enployees in question is
al so covered under section 1(d)(1(i)(C, since those enpl oyees are
"rendering, on the property used in the enployer's operations,
personal services the rendition of which is integrated into the
enpl oyer's operations * * * "

It may be noted that the amendnents to the Railroad Retirenent and
Rai | road Unenpl oynment | nsurance Acts in 1946 (Public Law 572, 79th
Cong., section 1 (60 Stat. 722) made it clear that individuals
performng professional services as part of the staff of an
enpl oyer and personal services on the enployer's property which are
integrated into the enployer's operations, under contract with a
carrier, were enployees within the neaning of the Acts, regardless
of actual supervi sion.

den L. Bower

V. M Speakman, Jr.

Jerone F. Kever
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M E has not obtained I CC authority for its operation of the LKRR

rail line or applied for an exenption from that authority.
However, that fact is not determ native of coverage under the Acts
adm ni stered by the Board. As indicated above, the Railroad
Retirenment Act covers any carrier by railroad subject to the
I nterstate Conmerce Act. The Interstate Commerce Act defines
"carrier" in part as a "common carrier," and a "conmon carrier" as
including "a rail carrier"” (49 U S. C 8§ 10102). A "rail carrier”
is defined as a "person providing railroad transportation for
conpensation” ("person"” is defined by incorporation of 1 U S.C. 81
to include "corporations, conpani es, associ ati ons, firnms,
partnerships, societies, and joint stock conpanies"”). As stated by
an officer of ME, enployees of ME actually conduct the rail
operation of LKRR LKKR has been determned to be a covered
enpl oyer engaged in interstate comerce. As a "person providing
railroad transportation for conpensation,” ME would be a rail
carrier under the Interstate Comrerce Act and therefore would be a
carrier under the Railroad Retirenent Act by reason of its being
subject to the Interstate Coormerce Act. It may be considered that
the Railroad Retirenent Act covers "substantially all those
organi zations which are intimately related to the transportati on of
passengers or property by railroad in the United States. S. Rep.
No. 818, 75th Cong. 1st Sess. 4 (1937)." Standard Ofice Bldg

Corp. v. US., 819 F. 2d 1371, 1376 (7th Cr. 1987). Accordingly,
the Board finds that ME is a rail carrier enployer providing
carrier services under the Railroad Retirenment and Railroad
Unenpl oynment | nsurance Acts when providing rail services to LKRR

effective August 1, 1989, the date on which LKRR becane a rail
carrier enployer covered under the Acts.

Section 202.3 of the regulations of the Board provides that:

(a) Wth respect to any conpany or person principally
engaged in business other than carrier business, but
which, in addition to such principal business, engages in
sone carrier business, the Board will require subm ssion
of information pertaining to the history and al
operations of such conpany or person with a view to
determning whether sone identifiable and separable
enterprise conducted by the person or conpany is to be
considered to be the enployer. The determnation will be
made in the light of considerations such as the
fol | ow ng:

(1) The primary purpose of the conpany or person on the
since the date it was established;



(2) The functional dom nance or subservience of its
carrier business inrelation to its non-carrier business;



-4-

Marietta Industrial Enterprises, Inc.
(doi ng busi ness as Dock Side, Inc.)

(3) The ampbunt of its carrier business and the ratio of
such business to its entire business;

(4) Whether its carrier business is a separate and
distinct enterprise.

(b) In the event that the enployer is found to be an
aggregate of persons or legal entities or |l ess than the
whole of a legal entity or a person operating in only one
of several capacities, then the unit or units conpetent
to assune | egal obligations shall be responsible for the
di scharge of the duties of the enployer. (Emphasi s
added.)

In this case, there appears to be no identifiable separate and
distinct enterprise conducting carrier business (i.e., there is no
segregabl e unit of ME) which can be considered to be the enpl oyer;
rather, ME acts as arail carrier enployer while its enpl oyees are
engaged in conducting the rail operations of LKRR ME as an
enpl oyer covered under the Acts is thus "less than the whole of a
| egal entity".

In the past fiscal year ME had gross incone of $10, 645, 730. 00 and
a payroll of $2,308,938.00. LKRR had gross incone of $180, 000. 00.
Al l LKRR enpl oyees were subcontracted for through ME. Since ME
is not predomnantly engaged in carrier business, and its only
carrier business is the operation of LKRR, it is the determ nation
of the Board that section 202.3 of the Board's regul ations applies
so that ME is a covered enployer only to the extent that its
enpl oyees engage in the operation of LKRR and only service
performed while conducting LKRR s rail operations is creditable
under the RR and RU Acts, effective August 1, 1989.



From the information provided by M. Rose it is clear that a
controlling interest in ME (three of four owners of ME) owns 100
percent of LKRR The Board has previously held that a rail
carrier and a non-carrier parent are under common control. See
Board Order 82-140, Appeal of Itel Corporation, wherein a mgjority
of the Board affirmed and adopted the determ nation of the General
Counsel that the Rail Division of Itel was under common contro

with the railroad enpl oyers owned by Itel. This determ nation was
reversed on other grounds by the seventh Circuit. ltel .
Railroad Retirenent Board, 710 F. 2d 1243 (7th Gr. 1983). It is
clear that ME is not a rail carrier. Section 202.5 of the Board's
regul ations (20 CFR 202.5) defines a conpany under comon contro

with a carrier as one controlled by the sanme person or persons
which control a rail carrier. Accordingly, ME is under conmmon
control with a railroad enployer by reason of its ownership of
LKRR.

The question then becones whether ME perforns a service in
connection with railroad transportation. Section 202.7 of the
regul ations (20 CFR 202.7) defines a service as being in connection
with railroad transportation if it is reasonably directly rel ated,
functionally or economcally, to the performance of rail carrier
obligations. As a carrier by rail, LKRR serves at |east two non-
related custoners. Since ME s rail-related service is the actual
operation of LKRR s train, it is clear that that service is
reasonably directly related, functionally or economcally, to the
performance of rail carrier obligations.

Section 202.6 of the regulations of the Board, inplenenting the
casual service exception contained in section 1(a)(1)(ii) of the
Rai | road Retirenent Act, quoted above, provides that:

"The service rendered or the operation of equi pnent
or facilities by a controlled conpany or person in
connection with the transportation of passengers or
property by railroad is 'casual' whenever such service or
operation is so irregular or infrequent as to afford no
substantial basis for an inference that such service or
operation wll be repeated, or whenever such service or
operation is insubstantial."” 20 CFR 202.6.

While there is no direct information avail able as to the anount of
i ncome generated by services provided by ME in connection with
rail transportation, in view of LKRR s gross incone being | ess than
two percent of ME s gross incone ($180,000.00 as conpared with



$10, 308,938.00), it nust be inferred that the services rendered by
ME for LKRR clearly constitute an insubstantial portion of the
operations of ME. On this basis, the Board concludes that the
services being perforned by ME for its rail carrier affiliate are
casual, and, accordingly, that ME is not an enployer under the
Acts. Cf. Rev. Rul. 84-91, 1984-1 C.B. 203, which held that the
performance of services in connection with rail transportation was
casual where the activities in question constituted |ess than 4% of
the related conpany's activities.



TO : The Board

FROM - General Counsel

SUBJECT: Coverage Determ nation

Marietta Industrial Enterprises
Pursuant to the nenorandum from the Managenent Menber, attached
please find a revised ruling with respect to the enpl oyer status of

Marietta Industrial Enterprises, Inc.

Cat heri ne C. Cook

At t achment



